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environment, and efforts to persuade judges to find an implied right have not )

succeeded. Most recently, in the famous Juliana v. United States case, plaintiffs sought ~ Categories

an order directing the federal government to slash the nation’s greenhouse gas Categories

emissions. The district court in Oregon in 2016 seemed to favor such a right, but a
divided Ninth Circuit concluded in 2020 that the plaintiffs lacked standing. (The plaintiffs
are now back in the district court seeking much more modest relief.)

However, the constitutions of six states do have provisions with explicit environmental
rights — Hawaii, Illinois, Massachusetts, Montana, Pennsylvania, and Rhode Island.
Several other states’ constitutions have language about protecting the environment, but
without clearly creating any rights. Most of these provisions were enacted in the early
1970s during that great period of environmental lawmaking, but they received relatively
little attention until a 2013 decision by the Pennsylvania Supreme Court, Robinson
Township v. Commonwealth, which used the state constitution’s Environmental Rights
Amendment to invalidate a state statute that had prevented municipalities from barring
hydraulic fracturing.

As John Dernbach wrote in a recent blog for ACOEL, on July 21, 2021 the Pennsylvania
Supreme Court held that this amendment required all state revenues from oil and gas
leases to go to conserve and maintain public natural resources for the benefit of future
generations.

Now we have an important new decision from Montana.

On August 4, 2021, the Montana First Judicial District Court denied defendants’ motion
to dismiss in Held v. State of Montana, a suit brought by some of the same lawyers
involved in Juliana. The plaintiffs - 16 young people - alleged that they were harmed by
the state’s energy and environmental policies that encouraged the use of fossil fuels,
thereby increasing greenhouse gas emissions and worsening climate change. The court
found that the state’s actions implicate plaintiffs’ rights under the provision of the state
constitution that that declares that “[a]ll persons ... have certain inalienable rights. They
include the right to a clean and healthful environment.”

The plaintiffs had asked the court to issue a “remedial plan” that would require Montana
to take many steps to reduce greenhouse gas emissions and fossil fuel production in the
state. The court found that this would violate the political question doctrine. However,
the court found no such impediment to issuing a declaration of rights. It said that such
a declaration would help alleviate the climate-related injuries that plaintiffs claim, and
therefore plaintiffs satisfied the “redressability” prong of standing that the Ninth Circuit
had found lacking in Juliana. The court therefore allowed the litigation to proceed.

This November the voters in New York will be asked to add a new section to the state
constitution’s bill of rights, declaring: “Environmental rights: each person shall have a
right to clean air and water, and a healthful environment.” This amendment passed both
houses of the state legislature in two consecutive terms and is now on the ballot. It
implications are not entirely clear, but it could well expand the ability of citizens to obtain
judicial relief from some environmental harms.

One early application of the amendment, if it passes, could be to implementation of New
York’s Climate Leadership and Community Protection Act. The 2019 statute created a
Climate Action Council that is now hard at work preparing a plan to achieve the law’s
ambitious objectives, including an 85 per cent reduction in greenhouse gas emissions in
2050 compared to 1990 levels. If the final plan falls short, some litigants may well
invoke this amendment.

The recent successes by plaintiffs in Pennsylvania and Montana may inspire similar
efforts in other states, especially if the federal government continues to fall short in
combating climate change.
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One comment

. Georgios Dimitrakopoulos, on August 31st, 2021 at 2:32 pm Said:

I think the presentation of the cases concerning decisions for the protection of the
environment is excellent. it will be important to relate these cases that constitute a
precedent with the implementation of the ” Green New Deal”. For Europe where as it is
well known there is a “Civil Law System” the cases presented can very well be used as
an example particularly since the protection of the environment as well as the protection
of citizens from the harm caused due to weak enviromental policies is not a regional or
strictly national question. Rahter it is an issue of universal nature and therefore there is
a need for international judicial cooperation and, possibly coordination regarding the
legal aspects of environmental protection.

http://blogs.law.columbia.edu/climatechange/2021/08/31/environmental-rights-in-state-constitutions/

Select Category

...................O.......IIOO..O........OOOOOOOOOOOOOO....O..G..OO........O.

10/29/21, 5:59 AM

COLUMBIA LAW SCHOOL

FEATURED POSTS
The contribution of
automakers to climate
change: broadening_the reach

of private sector defendants
in climate litigation
SEARCH POSTS

CATEGORIES
Categories
Adaptation
Managed Retreat
Announcements
Awards

Buildings

Carbon Capture and Storage
CDBG

CEQR

Cities Climate Law Initiative
Clean Air Act

Clean Power Plan
Vehicle standards
Clean Water Act
Climate Disclosures
Climate Engineering
Climate Finance
Climate Justice
Climate Science
Congress

COoP22

Deregulation
Energy

Cap & Trade

Carbon Tax

Coal

Energy Efficiency
Fossil Fuels

Grid

Hydro

Natural Gas
Nuclear Power

Qil

Pipelines

Renewable Energy
Solar Power

Wind Power
Environmental Impact Review
Environmental Justice
EPA

Events

Executive Action
FEMA

Hiring

HUD

CDBG

Human Rights
International

EU

UNFCCC

Lima

Paris Agreement
Litigation

Local Law

Methane

Migration & Displacement
Municipal Activity
Natural Disaster Response
Natural Resources
Endangered Species
Negative Emissions
NEPA

Nuisance Actions
Online Resources
OSHA

Peace & Security
Press Release
public health
Publications
Reporting

Science

SEQRA

Social Cost of Carbon
Staff News

State Law

Supreme Court
Transport

U.S. Climate Policy
Uncategorized

Page 1 of 2


http://www.law.columbia.edu/centers/climatechange
http://blogs.law.columbia.edu/climatechange
http://blogs.law.columbia.edu/climatechange/2021/08/31/environmental-rights-in-state-constitutions/
http://blogs.law.columbia.edu/climatechange/files/2021/04/mark-koch-KiRlN3jjVNU-unsplash.jpeg
https://davidsuzuki.org/wp-content/uploads/2013/11/status-constitutional-protection-environment-other-nations-SUMMARY.pdf
https://climate.law.columbia.edu/content/global-climate-litigation-report-2020-status-review
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/case-documents/2020/20200117_docket-18-36082_opinion.pdf
https://casetext.com/case/robinson-twp-v-pa-pub-util-commn
https://acoel.org/pennsylvania-supreme-court-reaffirms-and-extends-landmark-2017-public-trust-decision/
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/case-documents/2021/20210804_docket-CDV-2020-307_order.pdf
http://blogs.law.columbia.edu/climatechange/2020/09/01/what-could-new-york-states-proposed-environmental-rights-amendment-achieve/
http://blogs.law.columbia.edu/climatechange/category/litigation/
http://blogs.law.columbia.edu/climatechange/category/state-law/
http://www.lexisnexis.com/community/environmental-climatechangelaw/
https://climate.law.columbia.edu/
http://www.law.columbia.edu/
http://www.facebook.com/pages/New-York-NY/Columbia-Center-for-Climate-Change-Law/162900895905
https://twitter.com/SabinCenter
https://climate.law.columbia.edu/
http://blogs.law.columbia.edu/climatechange/2021/10/14/the-contribution-of-automakers-to-climate-change-broadening-the-reach-of-private-sector-defendants-in-climate-litigation/
http://blogs.law.columbia.edu/climatechange/category/adaptation/
http://blogs.law.columbia.edu/climatechange/category/adaptation/managed-retreat/
http://blogs.law.columbia.edu/climatechange/category/announcements/
http://blogs.law.columbia.edu/climatechange/category/awards/
http://blogs.law.columbia.edu/climatechange/category/buildings/
http://blogs.law.columbia.edu/climatechange/category/carbon-capture-and-storage/
http://blogs.law.columbia.edu/climatechange/category/cdbg/
http://blogs.law.columbia.edu/climatechange/category/ceqr/
http://blogs.law.columbia.edu/climatechange/category/cities-climate-law-initiative/
http://blogs.law.columbia.edu/climatechange/category/clean-air-act/
http://blogs.law.columbia.edu/climatechange/category/clean-air-act/clean-power-plan/
http://blogs.law.columbia.edu/climatechange/category/clean-air-act/vehicle-standards/
http://blogs.law.columbia.edu/climatechange/category/clean-water-act/
http://blogs.law.columbia.edu/climatechange/category/climate-disclosures/
http://blogs.law.columbia.edu/climatechange/category/climate-engineering/
http://blogs.law.columbia.edu/climatechange/category/climate-finance/
http://blogs.law.columbia.edu/climatechange/category/climate-justice/
http://blogs.law.columbia.edu/climatechange/category/climate-science/
http://blogs.law.columbia.edu/climatechange/category/congress/
http://blogs.law.columbia.edu/climatechange/category/cop22/
http://blogs.law.columbia.edu/climatechange/category/deregulation/
http://blogs.law.columbia.edu/climatechange/category/energy/
http://blogs.law.columbia.edu/climatechange/category/energy/cap-trade/
http://blogs.law.columbia.edu/climatechange/category/energy/carbon-tax/
http://blogs.law.columbia.edu/climatechange/category/energy/coal/
http://blogs.law.columbia.edu/climatechange/category/energy/energy-efficiency/
http://blogs.law.columbia.edu/climatechange/category/energy/fossil-fuels/
http://blogs.law.columbia.edu/climatechange/category/energy/grid/
http://blogs.law.columbia.edu/climatechange/category/energy/hydro/
http://blogs.law.columbia.edu/climatechange/category/energy/natural-gas/
http://blogs.law.columbia.edu/climatechange/category/energy/nuclear-power-energy/
http://blogs.law.columbia.edu/climatechange/category/energy/oil/
http://blogs.law.columbia.edu/climatechange/category/energy/pipelines/
http://blogs.law.columbia.edu/climatechange/category/energy/renewable-energy/
http://blogs.law.columbia.edu/climatechange/category/energy/solar-power/
http://blogs.law.columbia.edu/climatechange/category/energy/wind-power/
http://blogs.law.columbia.edu/climatechange/category/environmental-impact-review/
http://blogs.law.columbia.edu/climatechange/category/environmental-justice/
http://blogs.law.columbia.edu/climatechange/category/epa/
http://blogs.law.columbia.edu/climatechange/category/events/
http://blogs.law.columbia.edu/climatechange/category/executive-action/
http://blogs.law.columbia.edu/climatechange/category/fema/
http://blogs.law.columbia.edu/climatechange/category/hiring/
http://blogs.law.columbia.edu/climatechange/category/hud/
http://blogs.law.columbia.edu/climatechange/category/hud/cdbg-hud/
http://blogs.law.columbia.edu/climatechange/category/human-rights/
http://blogs.law.columbia.edu/climatechange/category/international/
http://blogs.law.columbia.edu/climatechange/category/international/eu/
http://blogs.law.columbia.edu/climatechange/category/international/unfccc/
http://blogs.law.columbia.edu/climatechange/category/international/unfccc/lima/
http://blogs.law.columbia.edu/climatechange/category/international/unfccc/paris-agreement/
http://blogs.law.columbia.edu/climatechange/category/litigation/
http://blogs.law.columbia.edu/climatechange/category/local-law/
http://blogs.law.columbia.edu/climatechange/category/methane/
http://blogs.law.columbia.edu/climatechange/category/migration-displacement/
http://blogs.law.columbia.edu/climatechange/category/municipal-activity/
http://blogs.law.columbia.edu/climatechange/category/natural-disaster-response/
http://blogs.law.columbia.edu/climatechange/category/natural-resources/
http://blogs.law.columbia.edu/climatechange/category/natural-resources/endangered-species/
http://blogs.law.columbia.edu/climatechange/category/negative-emissions/
http://blogs.law.columbia.edu/climatechange/category/nepa/
http://blogs.law.columbia.edu/climatechange/category/nuisance-actions/
http://blogs.law.columbia.edu/climatechange/category/online-resources/
http://blogs.law.columbia.edu/climatechange/category/osha/
http://blogs.law.columbia.edu/climatechange/category/peace-security/
http://blogs.law.columbia.edu/climatechange/category/press-release/
http://blogs.law.columbia.edu/climatechange/category/public-health/
http://blogs.law.columbia.edu/climatechange/category/publications/
http://blogs.law.columbia.edu/climatechange/category/reporting/
http://blogs.law.columbia.edu/climatechange/category/science/
http://blogs.law.columbia.edu/climatechange/category/seqra/
http://blogs.law.columbia.edu/climatechange/category/social-cost-of-carbon/
http://blogs.law.columbia.edu/climatechange/category/staff-news/
http://blogs.law.columbia.edu/climatechange/category/state-law/
http://blogs.law.columbia.edu/climatechange/category/supreme-court/
http://blogs.law.columbia.edu/climatechange/category/transport/
http://blogs.law.columbia.edu/climatechange/category/u-s-climate-policy/
http://blogs.law.columbia.edu/climatechange/category/uncategorized/

Climate Law Blog » Blog Archive » Environmental Rights in State Constitutions 10/29/21, 5:59 AM

Add a comment SUBSCRIBE
e Subscribe to Posts via RSS
Name (required) e Subscribe to Comments via
RSS
e Subscribe to Posts via E-mail

Mail (will not be published) (required)
Website

N\

Submit Comment

Comments are subject to moderation and do not necessarily reflect the opinions of
Columbia Law School or Columbia University.

Academic Calendar | Resources for Employers | Campus Map & Directory | Columbia University | Jobs at Columbia | Contact Us

© Copyright 2009, Columbia Law School. For questions or comments, please contact the webmaster.

http://blogs.law.columbia.edu/climatechange/2021/08/31/environmental-rights-in-state-constitutions/ Page 2 of 2


http://www.law.columbia.edu/misc/calendar
http://www.law.columbia.edu/misc/employers
http://www.law.columbia.edu/misc/map
http://www.law.columbia.edu/misc/cu
http://www.law.columbia.edu/misc/jobs
http://www.law.columbia.edu/misc/contact
mailto:webadmin@law.columbia.edu
http://blogs.law.columbia.edu/climatechange/feed/
http://blogs.law.columbia.edu/climatechange/comments/feed/
http://blogs.law.columbia.edu/climatechange/subscribe
http://blogs.law.columbia.edu/climatechange/2021/08/31/environmental-rights-in-state-constitutions/#

