STATEOF NEW YORK o
COUNTY OF SENECA ' 'SUPREME COURT

In the' atter of the apphcatmn for a Judgment

WATERLOO CONTRACTORS INC

Petltloner _ DECISION

- | INDEXNo 51182
v

' -TOWN OF SENECA FALLS TOWN BOARD and TOWN
OF SENECA FALLS TOWN CLERK

Respondents

Petitioner has brought tlus Atticle 78 actxon challengmg the ‘”Negauve Declaratm

1ssued pursuant to SEQRA in cormectl(m thh Local Law #2 of 2017 Specxf

' requests that the Court annui the SEQRA neganve declaranon :ssued in connection with L(')'cnli T

the ycar 2025.. In 2017, after a’ change in the makeup of the Town Board Loc'j Law #2 of 2017 e




i ".'-*NYCRR 617. 6[a}{2]) Specxﬁcally, petmoner pomts to 6 NYCRR 617 4(b)(9 A:whxch,prowdes

Was mtroduced 0 rescmd Lo i #3 0f 2016. A public hearin 4 92017

durmg whxch several town r:es1dents testified as to the odor from the solid waste yosal services

and the trafﬁc problems caused%by trucks

The Town Board met on Ap1114 2017, May 2, 2017 and May 5, 2017{‘ ssLocal

‘Taw #2 of 2017, On May 5 201 7, the Town Board of the Town of Seneca Falls vote ’6?-'3."., L
:2 adopted the SBQRA Negahvs Declaration (based upon the Short E“V’“’“mc Aséesééiéﬁt :'
Form) and adopted Local Law #2 of 2017 which rescinded Losa Law #3.0f 2016, Patiioner L
o contends that masmuch as the words “odo » “trafﬁc” or “character of the commumty vWer.e-néf

used af the May 5,2017 meetmg, the town did not take a “hard look™ at the adverse

envxronmental impact of Local Law #2 of 2017. Pet:tloner states that there was no dlscueSIen of L
potentxal adverse enwronmentql impacts at the May 5 meeting before the baard adopted the |
negative declamnon and LocalrlLaw #2. | 3

i their Reply papers, f@r the first t;me, petitioner contends that the respondent

1mproperly deterrmned that the adopnon of Local Law #2 'was an Unhsted actlon when it should 2

have been determined to be a Type Laction. An Unlisted action allows for the use of the short i

EAF (6 NYCRR 617 6[a) [3]) whereas : Type I action requlres the preparatmn of 2. full E.

that mcluded asa Typel: actxon are “any Unlisted action (unless the actlon 1s desxgne} 'or th
_ preservanon of the facnhty or sxte) occurring wholly or parually thhm or. sub‘__- : V
: cofftlguous to, any historic buﬂdmg, structure, famhty, site or district or premstonc sxte that ls

hsted on the Natlonal Reglster of Hlstone Places » Petmoner eontends that there are 2 number bf"j‘ " i

'hlstorlc locatlons in the 1mmedlate v1c1ruty of the. landﬁil



in hght of thc fact that petmoner raised thls issue for the first tlme in th:

'thns Court will not address this i issue and makes no ﬁndmg asto whether the ac

'-’Vlncemplcte and thxs Court is unabie to rule an the jssue.
For both Type I and Unhsted actlons an EIS (Envuonmental Impact Sta inie

tequired where the lead agency determmes that “the acuon may mciude the potennal for at least T

_one s1g111ﬁcant adverse envxronmental 1mpact” (6 NYCRR 617. 7[a}[1}) The EIS 1s not reqmred» R

where the lead agency determines “exther that there wﬂl be no adverse env;ronmental ﬂnpacts or :_ ' ST

'that 1he identified: advcrse envxronmental lmpacts wﬂl not be slgmﬁcant Here, respcndent : ;_f' . R
1ssued a “negatNe declaranon” thcrcby determining that there Were no sxgmﬁcant negatwe

envuonmemtal -xmpacts and ehmmamlg the need foran Envrromnental -Impac‘t Statem'ent» - A

As the Court of Appeals has statcd “SEQRA contmns no provwmn regardmg Judu:lai R ‘

review,  which must be gulded by standards applicable to: adlmnmtratwe pmceedmgs genm al yi

‘whether a determxnahon was. made in violation of lawful proccdure, was affected by an error

law or was arbitrary and capricxous or an abuse of discretion’ (CPLR 7803[3}, see, Mat!er )
of Scheneciady 'v-»E_?acke,-;,I_OQ:ADZd;349_-, 353, lv. denijed 63 NY2d 50_;3;,:-_;_@;;@@..

Envitqnmghtal Defense Fund.v. Flacke, 96 AD2d862). Tn astatutory ;s_chx:me} whose _._‘j;u‘rpose 1s .
that the ég@néyzdeqision-inakdéé focus attention on :env'ijr_omﬁcp?@[ concems,xtxs not
fhe*cdmft's'to weigh the ’desirabdlity of 'any Action of choo‘se-améng altematwes but 10 ‘aséu that
the agency itself has satlsﬁed SEQRA, procedurally and substantlve}y" (Jaclm'on vjN oW York‘:‘ G

State Urban Dev C'orp 67 NYZd 400, 416).



ThiS Court greview of the respondent s SEQRA determmatlon 1s lnmted to “whethet

agency 1dentxﬁed the reievant areas of env:romnental concern, took & ‘ha.:d look’ at them and

madc a reasoned elaboratmn of the basxs for its determination” (Matter of Jackson v New Yor
State Urban Dev. Corp 67 NY2d 400, 417 [eitations omited]). '
Thc qucstmn here is whether respondent fully comphed w1th SEQRA in enactmg Lo'
Law #2 of 2017 As respondent points out the ianclﬁll has been fully operatmnal so :t IS not t
hcensmg or appr_o_v_a_l of thc Iandﬁli that is m questlon Since Local Law 7#2 of 2017 repealed

Local Law #3 of 2016 the quesuon is what is the environmemai unpact 1f any, of rcpealmg Local

- Law #3 1hercby aﬂowmg the landﬁll to contihue operation past the year 2025 The short EAF '

utlhzed by respondent does not 1dcnt1fy a single arca of environmental 1mpact from operatl ; _the s

landfill past the year 2025.

Respondent ccntends that short enwmnmental assessment formy requxred them to »ons;dcr S

the potentlal envnronmentai tmpact of Local Law #2 of 2017 and bccause thcrewo» 141 b' o

change in the operatlon of the iandﬁll until 2025, regardlcss of the adoptaon of the Iocal lay ;

there was effectively no ermronmental unpact Respondent contends that post 2025

determmatxon under SEQRA to-ignore speculatWe envxramnental consequcnces whlch mlgh

arisje under the new or’ amended regulation.” Here, respondent contends that any env;ronmental f o




1mpacts are speculatwe be(:ause the landfill will have to undergo additional regulatory ppfOV?i '
in order to contmue operatlon aﬁ:er 2025.
Cases that have cited Indus Liaison case focus on 1he speculatwe nature of h

env;mnmental xmpact hecause of intervening factors, not the necessity of future reguI

approvals (______ Schulzv New York State Dept of Envtl. Conservatmn, 200. AD2d 793

[commisswn need not consider the poss1b1hty that proposed rcgulanons would “resul sblﬁ P

from smgie-famxly homes and smalt commercmi enterpnses to largcr types of development such . '

'as condom1mums and largex motels”])

Respondent s argumcnt fails for severa[ Teasons. Aithougb the Court is mindful that -

'speculatlve env:ronmental 1mpacts should not be considered, respondent’s axgument would allowi" g_f_': - _'
.enwronmental rewew under SEQRA to be delayed uritil the ﬁnai agency to grant or. deny A S
approval to a project is set ta make a demsmn The language of SEQRA 1tself states, “The bastc S

emstmg

purpose: of SEQRis to mcorporate the cons;derat[on of envuonmental factors mto the
plannmg, review and dec1smn~makmg processcs of state, reglonal and local govemmcnt agcncle -

at the earl[est pOSSlble time [cmpha319 added]" {6 NYCRR 617.1 {c])

'-_[xmpact evaluatmn An anrroamental Ixnpact Statement is requzred wj en | 5 ctet
“The action may include the IfOtelffial for at Ieast_ one significant adverse jeﬁvirqnm.e_ﬁtal"im sact
[emphasxs added] (6 NYCRR 617 'Z[a}[l])

The fact that conthed operation of the landﬁll after 2025 is sub;ect to fuxther NYSD

-approval did. not. ehmmate or mmnmze the respondent § obhgatlon to take a “hard laok” at the

cnv1ronmenta1 impact of opcratmg the landfill after 2025, It defies creduhty that respondent tookﬂ_ . ; _‘.. it



a “hard look” at the environmental impacts resulting from the continued opgréi_ion of the landfil

aﬁor 2025 ‘arid were able to &eter'mine flmat t’hére was not one s’fingle‘area__;: : vi;onﬁlent_al,  .-
concetn that would result in any 1mpact more than a small 1mpact | .
The respondent s 1ssuance ofa negat:lve declaranon is hercby annulled asis Local Law #
c'f 2017 ; Based'upor'; th_erre'oo_rd p:esented- to_tvhts Count, resgondent'ls _d{__rjg__cte_d _tq ;ssgg :a _p:o‘%;‘tlv
declarauon : SRS i
Petmoner also contends that the Respondent vxolated Pubhc Off icer’ s Law § 103(e)‘ e ’7 o
vwh1ch prowdes, “Agency records avallable to-the pubhc pursuant to amclc sxx of this chapter; as o

well asany proposed resolunon, law, rule, regulation, pohcy or any amendmcnt thereto that::

scheduled to be the subject of dxscuss:on by a public body durmg an Open meetmg shai; evmav_ e’»j.ﬁ E

avallable upon request thercfor to the extent practicable as deterrmned by the agcncy or the

department, prxor to.or at the meetmg durmg which the records wrl! be dlscussed b

On April 4, 2017, petmoner submitted. coxréspondence to the 'I‘own Beard outimmg six i

categories of potential aclvc{Sﬁ_,_?nWtDnmentél impacts that would ;‘gspl_t fr__omft_he gdopho f

;,pca{}:;awa#z., Fetitioper _also ;iequastggi copies:of 'all records ,sféheduiéd fo be diﬁéugsed at the




“pursuant to arttcie six of thls chapter, as'well as any proposed resolutlon, law,

o pohcy or any amendment thereto, that is scheduled to be the subject of dzscussmn by a pubhc

, body durmg an open meetmg shall be made available, upon request therefor, to the extent

practtcable as. determmed by the agency or the department prtor to or rat the meet' :gv_durmg

,:whaeh the records sz! be dxscussed” :

v The Court of Appeais has held that “not every v:olatlon of the Open Meetmgs Law

-autematxcally trtggers 1ts enforcement sanettons [mta‘r‘ons omxtted]” (Gordon v VzZ of

Montzcello Inc., 87 NYZd 124 127) Spectﬁcaliy, the Court of Appeais stated that unmtentxonal
. or techmcal violations should not tngger an award of counsel fees.
' Here, attotney for the pet1tloner, Mr. Zamalis, states that he requested doeuments before _ e
‘both the Apnl 4 2017 meetmg and the at the May 5 2017 mieeting, hut nene were over prowded._'_g :
: thh regard to the May 5, 2017 Mr Zamelis requested the documents both befOte the meetmg 3: ’

IR 5

,and at the meetmg aﬁer they were dxstmbuted to the Town Board members Mr Zam Its_ states 8

, that Supemsor Lazzaro dechned to: pmvtde him thh a copy dumg the: meetmg In h i atﬁ d L,

Supervxsor Lazzaro states that the he informed Mr Zamehs that the documents WO l:

provnded af the conclusion of the meetmg He also stated,. “I then personally provide itte_tei_led‘ L ﬁ [

;aceaiuit” the SEQRA review for :I;oeal Law #2 of 2017 and;then' réadinto the ::ecer.d the

complete statement of Ftndmgs for Local Law #2 0f 201 7. As such all attendees mcludmg .

Aoounsel for Petxttone , Were fully appnsed of the. aettons bemg taken that evemng as well 8 1

'vrecord before the Town Board 54

with a copy of the documents he requested at the commencement of the meetmg G!' before the _' BURISE



’mectmg, the fallure to. &o 80 waé a téchmcal vnoiatxon not warrantmg coﬁnsei fees. ThlS Co iy
persuaded that the reading into the record the mformanon that the petmoner was seekmg
mmmuzed the cﬁ‘ect of denymg Mr, Zamchs cop;es of the records at the commencement of thei’__
mee.tmg . PRER )

This constitutes the Decision of the Court. Petitionér is to submit the ’6td¢ripﬁ_i1‘6tli¢é

the,-_,resﬁp;inaems;

Hon ‘W:llzamF KO'V' T

Asting Supreme Court Justxce i




